Small UAV Coalition Comments on
New York City Police Department (NYPD) proposed Chapter 24

The Small UAV Coalition (SUAVC)* provides the following comments to proposed
new Chapter 24 to Title 38 of New York City Rules, as drafted. The Coalition
recognizes the intent of this proposal to permit certain drone operations in the
New York City Metropolitan area. This is a welcome change from how the New
York City Department of Transportation has relied on Section 10-126 of the New
York City Administrative Code effectively to prohibit drone takeoffs and landings
in the City for years.

However, The Coalition is concerned that several conditions and limitations in the
proposal would significantly limit the putative benefits of a permitting program.
Several of these conditions and limitations are beyond the City’s recognized
authority to regulate takeoffs and landings of aircraft and would intrude on the
plenary authority of the Federal Aviation Administration (FAA) over aircraft
operations in the national airspace system (NAS). Other conditions and limitations
applied to commercial drone operators would have a significant adverse impact
of operations in the national airspace system, and thus adversely impact
interstate commerce. The Coalition strongly recommends that the NYPD consult
with the FAA before adopting this proposal. The Coalition also offers to work with
NYPD to address the specific concerns discussed below.

Section 24-03(a) would require an application for a permit to takeoff and/or land
at least 30 days before a flight. There is no justification for such a lengthy period
of time. While some drone operations may be planned that far in advance (e.g., a
wedding, or other event, or filming a movie), it is plainly unworkable for manifold
use cases such as package delivery, inspection, and search and rescue. With
respect to commercial operations the 30-day period may well run afoul of the
dormant Commerce Clause as having a significant impact on interstate
commerce.

1 Members of the Coalition are listed at www.smalluavcoalition.org.




Section 24-03(d) would impose a nonrefundable $150 fee per permit application.
There is no explanation of how NYPD determined that fee amount. If not related
to cost, it is of questionable legality and would raise dormant Commerce Clause
concerns because the fee would be disproportionate to services rendered or
benefits conferred. In many cases, this administrative fee might eclipse whatever
remuneration the drone operator receives for the flight.

Several provisions would regulate operations of drones apart from takeoffs and
landings. Under current law, NYPD has limited police powers over drone
operations, such as reckless endangerment, assault, harassment, and invasion of
privacy. See the Fact Sheet the FAA developed in 2015 to advise State and local
governments of their limited authority over aviation operations, based on the
Commerce Clause and Supremacy Clause of the United States Constitution, and
buttressed by more than 50 years of court decisions recognizing the plenary
authority of the FAA to regulate aviation operations and the national airspace.

Accordingly, NYPD does not have authority to require drone operators to:

e disclose the geographic area of flight — this requirement impermissibly
strays into the FAA’s statutory authority to manage the national airspace.

e disclose the purpose or use of flight, and whether the operator intends to
photograph or record video (section 24-03(b)(3)) -- New York law already
provides a right to privacy, so the intent to photo or record is not germane
to an application.

e develop and disclose data privacy and cybersecurity policies and practices
(section 24-03(b)(11), (12))

e provide notice of accidents and incidents that occur in flight. FAA and the
National Transportation Safety Board require the reporting of accidents and
incidents) (section 24-03(c))

Section 24-03(b) would require the drone operator to provide proof of
documentation of authorization to operate under Part 107. While a remote pilot
certificate is required to operate under Part 107, there is no operator certificate
under Part 107 and thus there is no documentation provided to authorize a flight,
unless a waiver is necessary. Waivers are not required for takeoffs and landings.
Rather, waivers address operational limitations. As such there is no reason to
require proof of a waiver or, for similar reasons, an exemption under 49 U.S.C.
44807.




The requirement in proposed section 24-05 to post public notices and alert
neighborhood community boards may be well-intentioned, but those
requirements would impose onerous burdens, and particularly unreasonable
unless NYPD were to identify the parties to receive such notice. We are not aware
of any similar notice requirement in New York City for manned helicopter
operations.

If a drone operator wants to use a certain site for regular, recurring takeoffs and
landings, some sort of community notice may well be appropriate. However,
proposed section 24-04(b)(8) would allow NYPD to deny a permit for the use of a
takeoff and/or landing site for an “unreasonable length of time longer than 24
hours.” There is no apparent reason for this limitation, nor any notion as to what
length of time would be “unreasonable.” The NYPD should allow for drone takeoff
and/or landing sites to be of indefinite duration, or at least a finite period of six
months or a year, with the opportunity to renew. Under the proposal as drafted,
a business seeking to use its facility for a takeoff and landing site on a recurring
basis would face the prospect of a permit denial. Considering the $150 fee and
30-day notice period per takeoff or landing, this proposal would effectively
preclude the business from using drones for delivery within NYC, presenting
dormant Commerce Clause concerns.

In sum, the Coalition urges NYPD to consult with FAA, as recommended in the
FAA Fact Sheet, and to remove or modify provisions that are unreasonable,
unworkable, preempted or otherwise of questionable legality, as explained in
these comments. The Coalition would be pleased to work collaboratively with the
NYPD to address our concerns and establish a fair and reasonable process to
allow drone takeoffs and landings in New York City.

Gr alden
Aviation Counsel
Small Coalition

gregory.walden@dentonsglobaladvisors.com

July 7, 2023



